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MJSMOiLAlfPVM FOR; deputy JDirector ®£ £slelMg« 3 ic« 

SUBjrSCT: Freedom of i&fonriAafm Bill# {H.R. 5012 mii4 S. 1160) 


1. ITMs m«cmotAttdum Is for iolormatiem <mly. 

2. Sishnm, Moss Colif.) iatroduced H.R. 5012 
<m 17 February 1965 to sjnsad tias so-c»lls4 "bousek«ep4ng‘< statute (5 U.S. C. 
22). Hlfts member s Jobned Mr. Moss and introduced similar measures. 

The bills were referred to the Goeeri^eat Operations Ceanmlttee and wlU 
be considered by iafermation Subctimmittee. chaired by Mr. Moss. Oa 
the same day, Smator Edward T. (B. , Mo.), alimf with 17 co«sponsors, 

iatro^iced S. UbO to amei^ the *'puMk; ^ormaticm'* section of the Admini- 
strative Procedure Act of 1946 (5 U.l.C. 1092). TMs bill was referred to 
the dttddclary Cisenmittee and will be considered by the Administrative 
Practice aad Procedure Subconimlttee, clmired by Senator Long. 

Background - H.R. 5012. 

I. Over the years, agency heads have successfully contended that 
they possess what amounts to a constlluticmjdi privilege and discretion to 
determine what papers and informaticm should be disclosed In the public 
interest. While this privilege does not extend to subordinates, regulations 
Ihnitlag the subordinates ' authority to dlscltMie have been issued to assure 
that the department heads' privilege is jmt imdermtned. This also protect# 
the subordinate from being forced to make disclosures under subpoena. 

4. Bp to 1959, the most fre<|uently cited authority for issuing such 
regulations was the so-caUed ’’housekeeidng” statute. ” Tlds statute we# 
passed durii^ President Washington's admlnistraticm and granted department 
heads the authority to issue regulations for the admlnistraticm of their depart- 
ments, including regalatlosns dealing with "custody, use and preservation of. . . 
records, papers. ..appertaining" to the department. Independent agencies 
ccmstrued that this authority applied to them also. 
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5. Congress, strongly backed by the press, felt that this purely 
"housekeeping** statute was being Incorrectly cited as an authority to 
withhold Information- Therefore, In 1958, the statute was amended to 
prevent It from being used as a basis for Issuing regulations which 
**authoriae withholding information from the public or limiting the 
avallabiUty of records to the public. '* This amendment was pressed 

by its sponsors (C^gressnian Moss and his Subcommittee staff) as a 
first small step in increasing the amount of governmental information 
in the public domain. It was recognised only as a first step because: 

(a) It created no enforclble right in the public to obtain 
Government information; 

(b) it in no way Infringed upeoi the 78 statutory authorities 
which specifically authorised information to be withheld at that 
time; and 

(c) it did not deal with the question of the inherent const!* 
tuticmal privilege of agenc y heads to withhold information in 
the*|>ubUc interest. ’* 

The successful passage of the 1958 amendment was the culmination of a 
lengthy effort and built up a national reputation for Congressman Moss 
and his Subcommittee as protectors of the public and the press against 
"recalcitrant bureaucracy. " 

6. Purpoee of H. R. 5012. 

(a) As previously noted, the 1958 amendment did not promulgate 
a positive right fox tl^ public to obtain information. H.R. 5012 ie an 
attempt to remedy thie situation and Is a logical follow up to the 1958 
amendment. The three key elements of H.R. 5012 are: 

(1) to vest the public with a right to "public" information; 

(2) to statutorily delineate what constitutes •’public*’ 
Informatioa; and 

<3) to provide legal redress for a complainant from whom 
such records are wrongfully withheld. 

(b) This purpcNse is acconriLpllshed in the following ways: First, 
it lays at rest any questions as to what is the positive ri|^ of the public 
to records and bsformatiem, by providing that every agency shall make 
all its records promptly available to any perstm. Second, It backs up 
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this right hy providing that a cconplainaat may g© to ^strict court to 
or4ar the producMoa of any agency records or Information Improjperr/ 
withheld. The hurdma is placed on the agency to eaetate lt» ^’withholding*’ 
actioRf and provisions are made for eiqpediting the court action* Non- 
compltaace with a court order is punishahle by contempt* Third, it 
defines what eenstitutes "public information" as all matte re not speci- 
fically eaccepted. By so doing, it authorises eight exceptimis. The 
matters excepted are those that are: 

{1) cpectflcally req,ulred by £xecuttve order to be kept 
eecret in the interest of the national defense or foreign policy; 

|I| rented solely to the internal persoimel rules and 
practices dt any -iigency; 

(3) specifically exempted {worn disclosure by statute; 

( 4 ) trade secrets and commercial or fiLnanclal tnfomiation 
obtained from tl» public and privileged or confidbntial; 

(fl interagency or Intra-agency memoranHte. or letters 
dealing solely with matters of law or poUey; 

(6) persoSEuei and medical files and similar matters, the 
disclosure of which would constitute a clearly unwarranted 
ianraslon of persostal privacy; 

(71 investtgstory files compiled for law enforcement 
purposes excefd to the ejctent available by law to a private 
party; assd 

(t)l e^tahfied in or related to examination, (grating, or 
ct^Ultion reports prepared by, <m behalf of, or for the use of 
any agency reeponstble for the regulation or supervision of 
Usaaeial InsUttdions. 

Fourth, to assure that ncm- disclosure by an agency shaU not be based on 
any autiborlty ocher than the eight exceptions, Sectim 2 of the bill repeals 
all laws or parts of laws inccmsistent with the amendment. 

Background - S* 1160. 


7 . Up to the th »0 of the {sissage of the Administrative Procedure 
Act of 1946 (5 U.S.C. 10021, the «aly general statue under which agencies 
could puMish regulations dealing with the disclosure of informatifm was 
the "houselMtepIfig" statute referred to earlier. With the enactment of 
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S«ctioti 3 of tin® Adminlstirative Frocedure Act, addttimat gaaegat rule® 
on disclosuT® and no»«di8closur® were etatutorlly prescribed. 

Coverage . The Administrative Procedure Act oi 194b lays 
down tasiforra rvtles of practice and procedure for the <|uasl-legi8latlve 
and quasi* judicial functitims of afencies. Regulating agencies is Its 
primary concern; however. It is a statute of general appUcabtUty and 
no agency is granted exception from its scope. To grant public access 
to the decision*maktng process and polictes being followed in the field 
of administrative law, the Act contains a public information section 
(Sectiim 3} rqqtdriag certain disclosures. These disclosures concern 
an agency’s central and field organisation, its rules, opinions and 
orders, and its records. 

&xelusloas . The Act provides two gemtral exclusions to the 
above public informatien requirements. The first has to do with any 
function of the United States requiriag secrecy in the public interest, 
and the seccsid with any matter relating solely to the internal managemeru 
of an agency. Further exemptions to the disclosure rules are granted 
to opinions and ordet s if for good cause they are to be held cotMFidenttal . 
and to agency records which should be held confidential for ^ood cause 
found with a further r<rq^uirement that the interested party must be 
properly and dirsctly coacemed. 

10 . Senior I. eng and othir pr openents for amending the public 
tsfom^atlon secti<m of the Administrative Procedure Act, feel that the 
Act is seriously deficient is the followhsg respects; 

(a) Thers is no deUmitati^m on udiat the phrase '*in the 
puldic interest'* means. When exclusions are based on secrecy, 
there Is no authority for reviewlzqi a Federal official's inter* 
pretatiim of what that phrase means. 

ib) T)u» exemption granted in the case of opinions or 
orders because they are ''required for good cause to be held 
confidential" is an almost unlimited out for officials who do 
not want to make a disclosure. 

{c} The exempticHu granted in the case of agency records 
providoB a double 'barreled loophole because such records can 
be held confidential "for good eauee found" and the records can 
only bs requested by pereons "properly and directly concerned. " 

(d) There is no remedy in case of wremgful withholding of 
informatiem from the public by Oovemnxezd officials. 
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Tli»t is wl4es]^rs&id sgrssmsat ia the Seaate that these are 

deilcteacles is anderscosed by the Seaate's ixsaalmous ^ss 4 ^e in 

Cengress ©I « similar bill by Senator l^mg. Also, the Moss 
SubcontmlUee In the Hoase is presently accwntjlating IndTormation in 
c<mnsctl<m wltb tbe public information section of the Act. 

Purine » 8. 1160. 

U. Tbe changes made in the public Infommtlon sectlcai of 
tbe Administrative Procedure Act by S. B60 are similar to those 
made by M.R. SdlZ in the ’’housekeepdi^g;" statute. S. Ub0 is ®f general 
apfdicabUity to all j^genciei, provides an aggrieved cltiaen a remedy 
in court, and enempts from the scope trf tbe amendmesd the tan»e 
eig.b£ Hovemmenfcal matters edbich are eimmpted by H. E. S©12. 

12, An interesting side feature cd S. 1160 is Section 3(fJ, which 
states, in this section authorises withholding of information or 

limiting the availability of records to the public encept as spsclilcall’/ 
stated in this sectl^Ha, nor shaU this sectloB be authority to withhold 

f rotn Gmytress. ** The supidied tmderUnixm I* Interpreted 
as being a statKcnent of Ccsagresslcaiat phUoeophy that Congress, as 
elected repree^diatives of the public, have a right vdilch is superior to 
that ^ the publie to obtain Government information. The provision has 
been Inserted to assure that the amen^nend would la no way 
Cengress^s inherent rigM to obtain information from the Shcecutlve, but 
It is not viewed as cbas^ging the right as it now existi. 

Ageatcy * a.R. SmZ. The attempt to make 5 U. S. C. 

22 isto a positive law concerning the right of the public to information does 
not appear to change the Agency^s present authority and responsibility of 
maintaining its giraeral policy of mm*diselosttre. Agency activities seem 
to be clearly «(^mpted from the provisienis td the bill by the exceptions 
spelled out in tbe bill. 0y far tbe most important exception deals with 
matters ^at are "specifically exem|de4 from disclosure by statute. " 

Tinas, there remain undisturbed the provisions of the hteticmal Security 
Act of lf4? end the Central Intelligence Agency Act of if49. holding the 
DCl **m»sponslble for protecting intelligence sources and methods frem 
unauthorised disclosare" and exemjdlag the Agency lr<wn the "provisttme 
of any law iddch requires the publication or disclosure of the organisaticei. 
ftmctions. names. ^Slctal titles. . . (Sections 102 (d)(3| and (6|, respectively^. 
As a further buffer. Executive order 10501 authorises tla Agency to 
*l***ll'y informatl<Ma and material and prohibits further dissemination 
wlthoid the approval of the origlnatiaf agency or department. The bill 
eaocepts matters that are "specifically re<|idred by Executive order to be 
kept secret in the interest of the national defense or foreign p<dicy. " 
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14. JEg»ct on A^jtacy - S. 1140. Since the Agency hee no 
i|n*el>|ndieiail or leglelnkve^ a ee soch, the Agency doe# not 

iUl within the intended and practical scojm of the Act. 1*he Agency’s 
dealingc sHth the public In a rvde»maklng or adjudicatory capacity are 
hbaited to its own emjpdoyees and Its procurement actiyitles. With 
respect to employees, the bill specifically excludes "l^emal Persotmel 
rules and practices*' and the Agency has specific statutory au^rlty lor 
nect-^setosure in this area. Witib reepect to proemrement, the hlU make a 
no chM^es in discloeures relating to tlui Agency's procurement activities. 

€ei«lusl<M»» The paeeage td H. R. 5012 and S. 1140 would 
not in any loracteaole way, affect tlu» Agency's authority to maintain its 
present noa>dlsclosure policy. 
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